
T H m  COMCTROCL8A O8NRRAC 
O P  7'84. U N I T R P  mTAT.8 
W A ~ H I N O T O N .  O . C .  2 0 5 4 8  

PILE: 8-218886 DATE: March 24, 1986 

MATTER OF: Q u i n e a  D. M i n t o n  

OIQEEIT: 

1 .  

2 .  

T r a n s f e r r e d  f e d e r a l  employees are 
n o r m a l l y  i n e l i g i b l e  for r e i m b u r s e m e n t  of 
temporary q u a r t e r s  s u b s i s t e n c e  e x p e n s e s  
i n c u r r e d  w h i l e  r e n t i n g  t h e i r  p e r m a n e n t  
r e s i d e n c e  f o l l o w i n g  i t s  sa le  a t  t h e i r  o l d  
d u t y  s t a t i o n ,  b u t  t h e y  may q u a l i f y  f o r  
r e i m b u r s e m e n t  i f  t h e y  e s t a b l i s h  t h a t  a n  
i n t e n t  t o  v a c a t e  t h e  home e x i s t e d  prior 
to  r e n t a l .  H e n c e ,  a t r a n s f e r r e d  e m p l o y e e  
who provided i n f o r m a t i o n  s h o w i n g  t h a t  h e  
p l a n n e d  t o  move o n  t h e  day before t h e  
s a l e  of h i s  home,  b u t  was d e l a y e d  b y  t h e  
g o v e r n m e n t ' s  i n a b i l i t y  to  locate a mover, 
e s t a b l i s h e d  s u f f i c i e n t  i n t e n t  to  v a c a t e  
to  q u a l i f y  f o r  r e i m b u r s e m e n t  of s u b s i s -  
t e n c e  e x p e n s e s  i n c u r r e d  d u r i n g  t h e  tempo- 
r a r y  r e n t a l  of his old r e s i d e n c e  a f t e r  
i t s  sa le .  

The r e l o c a t i o n  e n t i t l e m e n t s  of t r a n s -  
f e r r e d  f e d e r a l  e m p l o y e e s  are g o v e r n e d  b y  
t h e  r e g u l a t i o n s  i n  effect  a t  t h e  time t h e  
r e l o c a t i o n  t r a n s a c t i o n s  o c c u r .  An a u -  
t h o r i z a t i o n  s p e c i f y i n g  30 d a y s '  t e m p o r a r y  
q u a r t e r s  s u b s i s t e n c e  e x p e n s e s  f o r  d 
t r a n s f e r r e d  e m p l o y e e  may t h e r e f o r e  be 
e x t e n d e d  u p  t o  60 d a y s  d u e  t o  t h e  
i s s u a n c e  of new r e g u l a t i o n s  e f f e c t i v e  
prior to  t h e  e m p l o y e e ' s  t r a n s f e r  date .  

A U.S. D e p a r t m e n t  o f  A g r i c u l t u r e  e m p l o y e e  claims 
temporary q u a r t e r s  s u b s i s t e n c e  e x p e n s e s  f o r  t h e  period i n  
w h i c h  h e  a n d  h i s  s p o u s e  r e n t e d  a n d  o c c u p i e d  t h e i r  p e r m a n e n t  
r e s i d e n c e  a t  t h e i r  old d u t y  s t a t i o n  a f t e r  i t  had b e e n  
sold. '/  - B e c a u s e  t h e  e m p l o y e e  i n t e n d e d  t o  v a c a t e  t h e  
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r e s i d e n c e ,  a s  e v i d e n c e d  b y  p l a n s  t h a t  were made f o r  t h e  
g o v e r n m e n t  t o  a r r a n g e  f o r  t h e  s h i p m e n t  of h i s  h o u s e h o l d  
goods pr ior  to  t h e  sale of t h e  h o u s e ,  t e m p o r a r y  q u a r t e r s  
s u b s i s t e n c e  e x p e n s e s  may be a u t h o r i z e d  f o r  t h e  period d u r i n g  
which  h e  r e n t e d  t h e  home. A l t h o u g h  t h e  t r a v e l  a u t h o r i z a t i o n  
provided f o r  r e i m b u r s e m e n t  o f  t e m p o r a r y  q u a r t e r s  s u b s i s t e n c e  
e x p e n s e s  f o r  30 d a y s ,  t h e  D e p a r t m e n t  o f  A g r i c u l t u r e  may 
reimburse t h e  e m p l o y e e  f o r  e x p e n s e s  i n c u r r e d  d u r i n g  t h e  
38 d a y s  claimed d u e  to  s t a t u t o r y  and  r e g u l a t o r y  c h a n g e s  i n  
e f f e c t  when h e  t r a n s f e r r e d .  

S t a t e m e n t  of Facts 

On J a n u a r y  25 ,  1984 ,  t h e  U.S. D e p a r t m e n t  of A g r i c u l t u r e  
i s s u e d  M r .  Q u i n e a  D. Min ton  a n  a u t h o r i z a t i o n  f o r  a p e r m a n e n t  
c h a n g e - o f - s t a t i o n  move f r o m  N a s h v i l l e ,  A r k a n s a s , -  t o  L i t t l e  
Rock,  A r k a n s a s ,  i n c l u d i n g  u p  t o  30 d a y s '  t e m p o r a r y  q u a r t e r s  
s u b s i s t e n c e  e x p e n s e s .  Mr. Min ton  c o n t r a c t e d  t o  se l l  h i s  
home i n  N a s h v i l l e  w i t h  a p u r c h a s e r  who i n s i s t e d  o n  c l o s i n g  
t h e  sa le  o n  A p r i l  2 4 ,  1 9 8 4 .  On A p r i l  9 ,  Mr. Min ton  f o r m a l l y  
r e q u e s t e d  t h a t  a g o v e r n m e n t  b i l l  o €  l a d i n g  be i s sued ,  and  
t h a t  a r r a n g e m e n t s  b e  made t o  move h i s  h o u s e h o l d  goods o n  
A p r i l  23. Later  t h a t  mon th ,  Mr. Minton  was i n f o r m e d  t h a t  
t h e  g o v e r n m e n t  was u n a b l e  t o  c o n t r a c t  w i t h  a mover  to  s h i p  
h i s  qoods because n a t i o n - w i d e  m o v e r s  reEused to  h a u l  
p r o p e r t y  t h e  r e l a t i v e l y  s h o r t  d i s t a n c e  b e t w e e n  N a s h v i l l e  and  
L i t t l e  Rock. Mr. Min ton  was a d v i s e d  t o  c o n t r a c t  w i t h  a 
local mover  €or t h e  t r a n s f e r ,  and a g o v e r n m e n t  b i l l  o f  
l a d i n g  was i s s u e d  o n  Apr i l  2 3  w i t h  "May, or a s  a g r e e d "  
l i s t e d  as  p i c k - u p  da te .  

C l o s i n g  o n  t h e  e m p l o y e e ' s  h o u s e  t o o k  p lace ,  as p l a n n e d ,  
on  A p r i l  2 4 .  Mr. Min ton  a r r a n g e d  f o r  a mover  to t r a n s p o r t  
h i s  h o u s e h o l d  goods o n  May 18 ,  a n d  to  r e n t  t h e  home h e  had 
sold u n t i l  t h e  moving  da t e .  On May 4 ,  h e  closed o n  t h e  
p u r c h a s e  of d home i n  L i t t l e  Rock, a n d  h e  moved i n t o  t h e  
home o n  J u n e  1 . Between I4ay 18 and  May 3 1 ,  M r .  Minton  a n d  
h i s  spouse l i v e d  i n  t e m p o r a r y  l o d q i n g s  i n  L i t t l e  Rock, w h i l e  
t h e y  awaited t h e  c o m p l e t i o n  of  c o n s t r u c t i o n  of t h e i r  new 
r e s i d e n c e .  

Mr. Minton  claimed t e m p o r a r y  q u a r t e r s  s u b s i s t e n c e  
e x p e n s e s  for t h e  p e r i o d  f r o m  A p r i l  2 4  t o  May 3 1 .  The  rJ.S. 
Department of A g r i c u l t u r e  i n i t i a l l y  d i sa l lowed t h e  e x p e n s e s  
i n c u r r e d  b e t w e e n  A p r i l  3.4 and Nay 1 9 - - t h e  p e r i o d  d u r i n q  
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which Mr. Min ton  r e n t e d  h i s  former r e s i d e n c e  i n  N a s h v i l l e - -  
c i t i n g  o u r  d e c i s i o n ,  M i c h a e l  J. J o h n s o n ,  8-215708, Octo- 
ber 11, 1984, and  f e d e r a l  r e g u l a t i o n s  a'ef i n i n g  " t e m p o r a r y  
q u a r t e r s "  a s  l o d q i n g s  i n h a b i t e d  by t h e  employee a f t e r  h e  
v a c a t e s  h i s  former r e s i d e n c e  a t  t h e  old d u t y  s t a t i o n .  
Federal Travel R e g u l a t i o n s ,  para. 2-5.2, i n c o r p .  by ref., 
4 1  C.F.R. S 101-7.003. 

A c e r t i f y i n g  o f f i c e r  a t  t h e  D e p a r t m e n t  o f  A g r i c u l t u r e ' s  
N a t i o n a l  F i n a n c e  C e n t e r  now a sks  w h e t h e r  Mr. M i n t o n ' s  
e x p e n s e s  i n c u r r e d  a t  h i s  old d u t y  s t a t i o n  s h o u l d  be reim- 
b u r s e d  based o n  t h e  c o n c e p t  t h a t  h e  c o n s t r u c t i v e l y  v a c a t e d  
t h e  f o r m e r  r e s i d e n c e  by  i n t e n d i n g  t o  v a c a t e  i t  before 
r e n t i n g  i t .  

C o n s t r u c t i v e l y  V a c a t i n g  t h e  Premises 

Federal s t a t u t o r y  law p r o v i d e s  t h a t  when a n  e m p l o y e e  is 
t r a n s f e r r e d ,  t h e  U.S .  g o v e r n m e n t  may p a y  " s u b s i s t e n c e  
e x p e n s e s  o f  t h e  e m p l o y e e  a n d  h i s  immediate f a m i l y  f o r  a 
period of 60 d a y s  w h i l e  o c c u p y i n g  t e m p o r a r y  q u a r t e r s  when 
t h e  new o f f i c i a l  s t a t i o n  is  loca ted  w i t h i n  t h e  U n i t e d  States  
* * *." 5 U.S.C.  S 5 7 2 4 a ( a ) ( 3 ) ,  as amended by P u b l i c  Law 
98-151, S 1 1 8 ( a ) ( 5 ) ,  November 1 4 ,  1983, 97  S t a t .  977.  
Federal r e g u l a t i o n s  i m p l e m e n t i n g  t h e  a b o v e  s t a t u t e  read: 

" G e n e r a l l y ,  t h e  term t e m p o r a r y  q u a r t e r s  
r e f e r s  t o  l o d g i n g  o b t a i n e d  f r o m  p r i v a t e  or 
commercial s o u r c e s  f o r  t h e  p u r p o s e  o f  tempo- 
r a r y  o c c u p a n c y  a f t e r  v a c a t i n g  t h e  r e s i d e n c e  
occupied when t h e  t r a n s f e r  was a u t h o r i z e d . "  
FTQ, para. 2-5.2 

W e  h a v e  e x p r e s s e d  t h e  v i e w  t h a t ,  w h i l e  n o  p r e c i s e  
d e f i n i t i o n  o f  " v a c a t e "  i s  p r o v i d e d  i n  t h e  r e g u l a t i o n s ,  
g e n e r a l l y ,  a r e s i d e n c e  is  deemed v a c a t e d  when a n  employee  
and  h i s  f a m i l y  cease t o  o c c u p y  i t  f o r  t h e  p u r p o s e s  
i n t e n d e d .  Great w e i g h t  i s  g i v e n  t o  t h e  i n t e n t  o f  t h e  
e m p l o y e e  w i t h  respect t o  t h e  l o c a t i o n  o f  t h e  p e r m a n e n t  
r e s i d e n c e  and t h e  o c c u p a n c y  o f  t e m p o r a r y  quarters.  A l t h o u q h  
e m p l o y e e s  a r e  o r d i n a r i l y  i n e l i g i b l e  f o r  r e i m b u r s e m e n t  o f  
subs is tence  e x p e n s e s  i n c u r r e d  w h i l e  r e n t i n g  t h e i r  p e r m a n e n t  
r e s i d e n c e  f o l l o w i n g  i t s  s a l e  a t  t h e i r  o ld  d u t y  s t a t i o n ,  i n  
cases w h e r e  t h e r e  is  e v i d e n c e  o f  a c t i o n  t a k e n  by t h e  
e m p l o y e e  p r i o r  to  or  a f t e r  d e p a r t u r e  Erom t h e  f o r m e r  
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residence w h i c h  s u p p o r t s  t h e  c o n c l u s i o n  t h a t  t h e  e m p l o y e e  
i n t e n d e d  to  cease o c c u p a n c y  of t h a t  r e s i d e n c e ,  w e  g e n e r a l l y  
h a v e  a u t h o r i z e d  r e i m b u r s e m e n t .  See M i c h a e l  J. J o h n s o n ,  
6-215708, s u p r a ;  a n d  Gerald L. ModjeSka, 56 Comp. Gen. 481 
( 1 9 7 7 ) .  

T h u s ,  w e  h a v e  h e l d  t h a t  a n  employee who r e n t e d  h i s  home 
a t  h i s  o ld  d u t y  s t a t i o n  a f t e r  i t s  sale  b e c a u s e  t h e  moving 
v a n  w h i c h  was s c h e d u l e d  t o  t r a n s p o r t  h i s  h o u s e h o l d  g o o d s  
b r o k e  down o n  m o v i n g  day ,  e v i d e n c e d  i n t e n t  t o  v a c a t e  h i s  
home d u r i n q  t h e  s u b s e q u e n t  r e n t a l  p e r i o d .  Beve r l  . 
D r i v e r ,  5 - 1 8 1 0 3 2 ,  A u g u s t  19 ,  1974. o u n d  t h a t  
a n  e m p l o y e e  who r e t u r n e d  to  h i s  old r e s i d e n c e  a f t e r  f a i l i n g  
t o  p u r c h a s e  a new home, i n t e n d e d  to v a c a t e  t h e  r e s i d e n c e  
b e c a u s e  h e  had p r e v i o u s l y  s i q n e d  a c o n t r a c t  t o  b u y  a new 
h o u s e ,  t e m p o r a r i l y  relocated h i s  f a m i l y  to  t h e  new d u t y  
s t a t i o n  i n  a n t i c i p a t i o n  of mov ing  i n t o  t h e  new h o u s e ,  a n d  
p l a n n e d  t o  r e t u r n  a l o n e  t o  t h e  o l d  r e s i d e n c e  f o r  t h e  o n e  day  
o n l y  t o  supervise  t h e  removal of f u r n i s h i n g s .  P a t r i c k  T. 
S c h l u c k ,  B-2022438 A u q u s t  1 4 ,  1981. C o n v e r s e l y ,  w e  h a v e  
f o u n d  i n t e n t  t o  v a c a t e  l a c k i n g  when a n  e m p l o y e e  r e n t e d  h i s  
home a f t e r  sa le  i n  o r d e r  to  d e l a y  r e l o c a t i o n  o f  h i s  c h i l d r e n  
u n t i l  t h e  e n d  o f  t h e  school y e a r .  James P. Driscoll ,  
8-198920,  November 2 8 ,  1980. Also, i n  t h e  d e c i s i o n  relied 
a p o n  b y  t h e  D e p a r t m e n t  o f  A g r i c u l t u r e  i n  mak ing  i ts  i n i t i a l  
d e t e r m i n a t i o n ,  M i c h a e l  J .  J o h n s o n ,  8 - 2 1 5 7 0 8 ,  s u p r a ,  t h e  
e m p l o y e e  p r o d u c e d  n o  e v i d e n c e  of i n t e n t  t o  v a c a t e  t h e  
r e s i d e n c e  p r io r  to  r e n t i n g  i t ,  b u t  a r q u e d  t h a t  h i s  sa le  a n d  
s u b s e q u e n t  r e n t a l  of t h e  home,  a l o n e ,  i n d i c a t e d  t h a t  h e  h a d  . 
" l e g a l l y  v a c a t e d "  t h e  premises. W e  h e l d  i n  t h a t  case t h a t  
t h e  record d i d  " n o t  s u p p o r t  a c o n c l u s i o n  t h a t  [ t h e  
c l a i m a n t ' s ]  f a m i l y  i n t e n d e d  to v a c a t e  t h e  former r e s i d e n c e  
a t  t h e  da te  o f  sa le . "  

We h a v e  4 a so 

I n  t h e  p r e s e n t  case, e v i d e n c e  o f  Mr. M i n t o n ' s  i n t e n t  to  
cease o c c u p a n c y  of t h e  N a s h v i l l e  home c o n s i s t s  of h i s  
d e s i g n a t i o n  o n  g o v e r n m e n t  d o c u m e n t s  of h i s  mov ing  d a t e  a s  
A p r i l  2 3 - - t h e  day  b e f o r e  t h e  sa le  of h i s  h o u s e .  I n  f a c t ,  h e  
was u n a b l e  to  move t o  L i t t l e  Rock u n t i l  May 18, t h e  e a r l i e s t  
da te  h e  c o u l d  a r r a n q e  f o r  l oca l  m o v e r s  to  s h i p  h i s  h o u s e h o l d  
g o o d s  a f t e r  t h e  f e d e r a l  g o v e r n m e n t  i n d i c a t e d  i t s  i n a b i l i t y  
to c o n t r a c t  w i t h  a mover f o r  h im.  We f i n d  t h a t  t h i s  e v i -  
d e n c e  e s t a b l i s h e s  t h a t  t h e  e m p l o y e e  i n t e n d e d  t o  cease 
o c c u p a n c y  of t h e  N a s h v i l l e  r e s i d e n c e  o n  A p r i l  33,  a n d  t h a t  
he c o n s t r u c t i v e l y  v a c a t e d  t h e  premises a t  t h a t  time. 
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T h e r e f o r e ,  w e  c o n c l u d e  t h a t  re imbursement  of Mr. M i n t o n ' s  
temporary q u a r t e r s  s u b s i s t e n c e  e x p e n s e s  f r o m  Apr i l  24-May 18 
are a u t h o r i z e d  b y  t h e  F e d e r a l  T r a v e l  R e g u l a t i o n s .  

E n t i t l e m e n t  t o  I n c r e a s e d  R e l o c a t i o n  B e n e f i t s  

W e  n o t e  t h a t  M r .  M i n t o n ' s  a u t h o r i z a t i o n  for a p e r m a n e n t  
c h a n g e - o f - s t a t i o n  move permitted r e i m b u r s e m e n t  of t e m p o r a r y  
quarters s u b s i s t e n c e  e x p e n s e s  f o r  30 d a y s ,  w h i l e  h e  claimed 
r e i m b u r s e m e n t  f o r  e x p e n s e s  i n c u r r e d  d u r i n q  a 38-day period. 
A t  t h e  time t h e  a u t h o r i z a t i o n  was i s s u e d ,  J a n u a r y  1984,  t h e  
F e d e r a l  T r a v e l  Q e q u l a t i o n s  p r o v i d e d  t h a t  up t o  30 d a y s '  
t e m p o r a r y  q u a r t e r s  s u b s i s t e n c e  e x p e n s e s  cou ld  be r e i m b u r s e d  
to  t r a n s f e r r e d  e m p l o y e e s .  FTR, para.  2 - 5 . 2 ( a )  (Supp .  1 ,  
Sept .  28 ,  1 9 8 1 ) .  On March 13 ,  1 9 8 4 ,  new r e g u l a t i o n s  were 
i s s u e d  e x t e n d i n g  t h e  r e i m b u r s a b l e  period t o  60 d a y s ,  a n d  
made app l i cab le  to  e m p l o y e e s  t r a n s f e r r i n g  a f t e r  November 13, 
1983.  FTR, para. 2-5.2( .a)  (Supp .  1 0 ,  March 1 3 ,  1 9 8 4 ) .  The 
r e g u l a t i o n  a l so  g r a n t e d  a g e n c i e s  a u t h o r i t y  t o  d e t e r m i n e  
a p p r o p r i a t e  r e i m b u r s a b l e  t e m p o r a r y  q u a r t e r s  periods f o r  e a c h  
t r a n s f e r r e d  e m p l o y e e .  FTR, para.  2-5.1. 

W h i l e  e m p l o y e e s  a re  n o r m a l l y  bound b y  t h e  orders 
c o n t a i n e d  i n  t h e i r  r e l o c a t i o n  a u t h o r i z a t i o n s ,  i n  t h e  p r e s e n t  
case, a c h a n g e  i n  r e l e v a n t  t r a v e l  r e g u l a t i o n s  permi ts  t h e  
D e p a r t m e n t  of A g r i c u l t u r e  to  reimburse M r .  Min ton  f o r  up to  
60 d a y s '  t e m p o r a r y  q u a r t e r s  s u b s i s t e n c e  e x p e n s e s .  T h e r e  is 
n o  i n d i c a t i o n  t h a t  c o n s i d e r a t i o n  was e v e r  g i v e n  t o  g r a n t i n g  
Mr. Min ton  more t h a n  30 d a y s '  t e m p o r a r y  q u a r t e r s  s u b s i s t e n c e  
e x p e n s e s  b a s e d  o n  t h e  r e g u l a t o r y  r e v i s i o n  i s s u e d  i n  March o f  
1984.  W e  w o u l d ,  t h e r e f o r e ,  h a v e  n o  o b j e c t i o n  i f  t h e  Depart- 
ment  of A q r i c u l t u r e  now r e v i e w e d  t h e  mat ter ,  a n d  a u t h o r i z e d  
Mr. Min ton  38 r a t h e r  t h a n  30 d a y s '  e x p e n s e s ,  p a r t i c u l a r l y  
s i n c e  i t  appears t h a t  t h e  d e l a y  i n  h i s  move was a t t r i b u t a b l e  
to  t h e  g o v e r n m e n t ' s  a c t i o n s .  
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